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Initial Decision 

Gwendolyn Carter filed a timely appeal from an action taken by the Federal Emergency Management Agency (FEMA) which removed her from her position of Secretary, effective December 8, 1997.*1 The Board has jurisdiction over the appeal pursuant to the provisions of 5 U.S.C. 7511-7513. At the appellant's request, a hearing was held on the appeal. 

Based on the following analysis and findings, the agency's action is AFFIRMED. 

Analysis and Findings 

The agency's decision to remove the appellant from her position will be sustained only if it is supported by a preponderance of the evidence. 5 U.S.C. 7701(c). A preponderance of the evidence is that degree of relevant evidence that a reasonable person, considering the record as a whole, would accept as sufficient to find that a contested fact is more likely to be true than untrue. 5 C.F.R. 1201.56(c)(2) (1998). 

The agency's charge is sustained. 

According to the notice of proposed removal, on November 15, 1996, the appellant was issued a Notice of Warning for her failure to pay her American Express Government Travel Card bill.  At that time, her American Express account, in the amount of $1,179.56, was over 60 days past due.  Because she had been previously reprimanded in March 1995, for failing to pay the outstanding debt on her Diners Club Card account, the agency considered the warning notice to be a "second offense of delinquency."  On December 3, 1996, the appellant's American Express card was cancelled because of a past due amount of $863.68 which included a twice-returned check in the amount of $285.00.  The appellant's supervisor, James McClanahan, was notified in January 1997 that the account remained past due and, when he checked with American Express on April 28, 1997, American Express reported that there had been no change in the status of the account.  The continuing delinquency resulted in the agency issuing the appellant a 10-day, rather than a 14-day, suspension, effective June 16, 1997,*2 conditioned on the appellant's commitment to repay the debt in full by July 15, 1997.  McClanahan met with the appellant on August 8, 1997, at which time she acknowledged that she had not paid American Express the $863.68 that was past due.  McClanahan reported that, as of the August 8, 1997 meeting, the appellant neither paid the account in full nor had she attempted to renegotiate the promised payment date of July 15, 1997.  Subsequently, on September 18, 1997, McClanahan proposed the appellant's removal based on charges of "failure to honor a valid debt and failure to do so in the time and manner agreed upon." See AF-1, Vol. II, Tab 4(4f). 

In a memorandum dated December 8, 1997, Gary Jones, the deciding official and Deputy Regional Director, recounted the history of the appellant's delinquent account with American Express and her earlier problems with her Diners Club account.  He acknowledged that the appellant had made payments on the American Express account in the amounts of $200 and $298 on August 13, 1997, following her meeting with McClanahan, and that she paid the balance of the debt on October 4, 1997.  He noted, however, that she had not done so by July 15, 1997, as she had promised when the proposed 14-day suspension was reduced to a 10-day suspension, nor had she made any attempt to meet her obligations as of the August 8, 1997 meeting with McClanahan and she did not pay the debt in full until after the notice of proposed removal was issued.  Jones stated that the fact that the appellant had ultimately paid the debt in full did not excuse the delinquency, "particularly in view of all the discussions with [her] ... about [the] ... delinquency and the official warning notice and lengthy suspension imposed because of the delinquency."  Jones indicated that he was sustaining the proposal to remove the appellant from her position because she "failed to timely honor a valid debt in the manner agreed upon both with American Express and now with FEMA."*3 See AF-1, Vol. II, Tab 4(4c). 

The appellant acknowledged the basic facts on which the agency's charge was based. In fact, the parties stipulated  that (1) in March 1995, the agency issued the appellant an official reprimand for failure to pay the outstanding debt on her Diners Club card; (2) Diners Club cancelled the appellant's charge card privileges due to the delinquent debt; (3) the appellant requested reinstatement of her government credit card privileges and she was subsequently issued the American Express card; (4) on November 11, 1996, the appellant was issued a notice of warning for failure to pay her American Express bill which was over 60 days past due; (5) American Express cancelled the appellant's charge card privileges on December 2, 1996, due to the delinquency; (6) on June 15, 1997, the appellant was issued a 10-day suspension for her delinquent American Express account in the amount of $863.68, and also unauthorized use of the government telephone system; (7) the suspension was reduced to 10 days from the 14 days originally proposed, in part, because of the appellant's written commitment to pay the debt by July 15, 1997; and (8) during a meeting with her supervisor on August 8, 1997, the appellant acknowledged that she had not paid the debt as she had previously agreed. See AF-2, Tabs 10-12.  Although the appellant suggested during her testimony at the hearing that she had contacted American Express to make arrangements for paying the debt prior to the August 8, 1997 meeting with McClanahan, she had previously stipulated otherwise and she offered no evidence to corroborate her testimony. See id.; Hearing Transcript (HT) 116-118. 

Based on the appellant's admission that she failed to pay her valid debt of $863.68 to American Express and that she committed in writing that she would pay the debt by July 15, 1997, yet failed to do so, I find that the charge on which the decision to remove her was based is supported by preponderant evidence.  The charge, therefore, is sustained. 

The appellant bears the burden of proof on her affirmative defenses 

Notwithstanding the fact that the agency has supported its charge by preponderant evidence, the removal action may not be sustained if it was based on a prohibited personnel practice.  See 5 USC 7701(c)(2).  The appellant, a black woman, alleged that the agency's action, in fact, was based on discrimination because of her race, color, sex, and/or because of sexual harassment.  The types of discrimination alleged by the appellant constitute prohibited personnel practices as described in 5 U.S.C. 2302(b)(1).  The appellant bears the burden of proving her affirmative defenses by a preponderance of the evidence. See 5 C.F.R. 1201.56(a)(2) (1998). 

The appellant failed to support her affirmative defenses of discrimination on the basis of her race, color, or sex.  In evaluating allegations of discrimination of the type alleged in this appeal, the Board follows the allocation of the burden of proof established by the U.S. Supreme Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973).  In McDonnell Douglas, the court explained that to establish a claim of prohibited employment discrimination, the employee first must establish a prima facie case; the burden of going forward then shifts to the agency to articulate a legitimate, nondiscriminatory reason for its action; and, finally, the employee must show that the agency's stated reason is merely a pretext for prohibited discrimination. 

An employee may establish a prima facie case of prohibited discrimination by introducing preponderant evidence to show that she is a member of a protected group, she was similarly situated to an individual who was not a member of the protected group, and she was treated more harshly or disparately than the individual who was not a member of her protected group.  Buckler v. Federal Retirement Thrift Investment Board, 73 M.S.P.R. 476, 497 (1997).  The employees identified by the appellant as having been treated less harshly than she was for similar offenses were Diane Calhoun, Lynn Murray, Anna Hart, and Ken Davis.*5 See AF-2, Tabs 9, 12.  The agency acknowledged that Diane Calhoun, a white female employee, had received warning in 1991 concerning a delinquent credit card account and that Calhoun's filing for bankruptcy precluded a suspension action being taken against her in 1996; however, Calhoun's American Express Account had been current for the past two years.  The agency also acknowledged that Ken Davis, a white male employee, had received a warning in 1991 about a Diners Club card delinquency and a three-day suspension in 1991 for misuse of government property; however, his American Express Account had remained current for the past three years.6 See Appeal File, Tab 9. 

Anna Hart, a white female, testified that she had a problem with her American Express account as a result of a dispute she had with the agency concerning reimbursement for a rental car she had while on detail. See HT 85-86.  She explained that it took approximately one year to resolve the dispute; during that time, she became ill, was unable to work, and eventually had to file for bankruptcy; she included the American Express debt in the bankruptcy, but upon her return to work, she immediately contacted American Express to arrange for payment; and the debt was paid in full, however, she later learned that she should have notified the agency in writing of the bankruptcy. Hart said that, because she made immediate and positive efforts to resolve the matter, the agency issued her only a letter of warning concerning her handling of her American Express account. On cross-examination, Hart also acknowledged having received a "warning" or a "caution" for issuing American Express a check for insufficient funds.  Hart expressed her opinion that black employees in her office are treated differently from white employees; however, she said that she could not provide any definitive evidence to support her opinion and she acknowledged that she was unaware of any other employees with offenses similar to the appellant's. See HT 89, 95. 

Lynn Murray, a white female, testified that, approximately 10 to 12 years ago, she had received a reprimand from the agency for the improper use of FEMA telephones.  See HT 99. She also testified that her Diners Club card was cancelled because she had not paid her bill; however, she eventually paid the account off and subsequently her card was reinstated; she was unsure of the time frame during which these events occurred.  See HT 100.  Murray testified that she had heard that Mike Simmons, Lee Payton, and Ken Harlan, all of whom are white, were disciplined for reasons related to their use of the American Express card, yet none were removed as was the appellant.  She acknowledged; however, that she had no first-hand knowledge of the circumstances surrounding any discipline issued to Simmons, Payton, or Harlan, or whether the discipline was disparately applied.  Murray also confirmed that five or six years ago, her sister, who had been employed by the agency as a temporary disaster assistant, was terminated because of nonpayment of either her Diners Club or American Express bill.  See HT 101, 105. 

The agency denied having treated the appellant disparately because of her race, color, or sex. McClanahan testified that suspensions of up to 10 days had been taken against several white male employees because of American Express-related misconduct. See HT 26-27.  He identified those employees as Mike Simmons, Lee Payton, Ken Harlan, and Russ Boxer.  He asserted, however, that none of those employees had the history of delinquency that the appellant had.  McClanahan also indicated that two employees other than the appellant, Calhoun and Davis, had previously had their credit card privileges canceled and had subsequently requested reinstatement of those privileges, as had the appellant.  Jones testified that 29 disaster reserve employees and 7 permanent employees had been disciplined for similar offenses.  He admitted that the appellant was the only permanent employee who had been terminated, but explained that no one else had a record similar to hers.  See HT 50-52.  Jones also testified that Simmons' removal had been proposed based on nine unrelated charges and that the prior discipline Simmons had received concerning his unauthorized use of his government credit card had been considered in selecting the appropriate penalty.*7 

In order for comparative employees to be considered similarly situated, all relevant aspects of the appellant's employment situation must be nearly identical to those of the comparative employees.  Among other things, comparative employees must have engaged in conduct similar to the appellant's, without differentiating or mitigating circumstances that would distinguish their misconduct or the appropriate discipline for it.  See Richard v. Department of Defense, 66 M.S.P.R. 146, 153 (1995).  In this case, I find that the examples offered by the appellant do not substantiate her claim of disparate treatment.  There is no evidence showing that the credit card delinquencies for which Calhoun, Murray, Hart, and Davis were disciplined were of the extent of the appellant's; that they made a written commitment to pay their debt by a date certain; or that they delayed paying their debt for over a year.  Moreover, the record reflects that, in recent years, the agency had placed special emphasis on the need for employees to meet their credit card obligations.  See HT-1, Tabs 4(4r), 4(4s).  The only employees identified whose cards had been cancelled as a result of their delinquent accounts, Calhoun, Davis, and Murray, had their card privileges reinstated, as did the appellant, but there is no evidence that their accounts became delinquent again. 

The appellant testified generally that she had been denied opportunities at the agency because of her race; however, she did not tie those allegations of discrimination to this removal action. Based on my review of the record as a whole, I find that the appellant has failed to establish a prima facie case of discrimination on the basis of race, color, or sex; therefore, these affirmative defenses fail. 

The evidence is insufficient to establish that the appellant was sexually harassed by McClanahan or that her refusal of his advances were a factor in this removal action. 

The appellant alleged that the removal action was taken, in part, as reprisal for her having rejected a sexual advance by McClanahan.  She testified that in November 1994, while handing her a document, McClanahan grabbed her breast.  She said that she jumped back and told him, "I don't play that."  She said that McClanahan responded by asking her, "What's the matter, you don't like white guys?," to which she replied, "That's not it, I just don't play that." HT 108-109.  The appellant asserted that, following that incident and until she was removed, McClanahan "picked" at her for any little mistake she made.  The appellant also asserted in a response to an agency interrogatory that another secretary in the office had volunteered to her that she was filing a sexual harassment complaint against McClanahan and that the appellant had "comforted" her. See AF-2, Tab 8.  The appellant explained that she had not filed a complaint herself against McClanahan because of her concern that other employees were already jealous of her and they might have believed that any career advancement she received was a result of a sexual relationship.  See HT 111, 114, 122. 

McClanahan denied emphatically that he had ever made any type of sexual advance toward the appellant or that a sexual harassment complaint had ever been filed against him.  See HT 20-22.  He admitted having corrected her work on occasion and having counseled her about being tardy, but said that his actions were spurred by complaints about the appellant that he received from others.  He described the appellant's working relationship with some of the other employees as being strained, noting that one employee had transferred away from his division because she could no longer stand working with the appellant. 

Oliver-Muller testified that she never told the appellant that McClanahan had sexually harassed her or that she was filing a sexual harassment complaint against him.  See HT 71-72.  She also testified that she found it unlikely that McClanahan would ever have sexually harassed anyone.  Oliver-Muller identified herself as the employee who left the division because of an acrimonious relationship with the appellant.  She said that she had taken a voluntary downgrade so that she could relocate to another division. 

In Colon v. Department of the Navy, 58 M.S.P.R. 190 (1993), the Board reviewed a claim of sexual discrimination involving an allegation of sexual harassment similar to the appellant's allegation in this case.  The Board stated: [T]he issue is not whether the appellant has a cause of action against the agency based on sexual harassment, but whether the agency's action for her misconduct was a pretext for sexual discrimination.  Id. at 202.  Based on my review of the record as a whole, I find not only that the appellant has failed to show that the removal action was a pretext for sexual discrimination, but also her allegation that she was sexually harassed lacks credibility.  The incident with McClanahan is alleged to have occurred in 1994, yet the appellant never mentioned her suspicion that she was being subjected to sexual discrimination because of her rejection of his advances until after her removal had been proposed.  The only person identified by the appellant who could, at a minimum, corroborate a propensity on McClanahan's part to make improper sexual advances was Oliver-Muller who, in no uncertain terms, denied the allegations the appellant made about her having told the appellant that she was filing a sexual harassment complaint against McClanahan.  Moreover, I find that McClanahan was a very credible witness and that his denial of the appellant's claims is entitled to substantial weight in the absence of any corroborating circumstances.  See Hillen v. Department of the Army, 35 M.S.P.R. 453, 458 (1987) (factors to be considered in assessing credibility).  Accordingly, I find that the appellant has failed to establish her affirmative defense that her refusal of McClanahan's advances was a factor in this removal action or that the removal action was otherwise a pretext for sexual discrimination. 

The penalty of removal does not exceed the tolerable bounds of reasonableness.  An agency may take an adverse action, such as removal, against an employee only for such cause as will promote the efficiency of the service. 5 U.S.C. 7513(a).  Before it can be concluded that a particular penalty promotes the efficiency of the service, it must appear that the penalty takes reasonable account of all relevant mitigating factors in the particular case.  See Douglas v. Veterans Administration, 5 M.S.P.R. 280, 303 (1981).  In making such determinations, the Board gives due weight to the agency's primary discretion in exercising its managerial function of maintaining employee discipline and efficiency, recognizing that the Board's function is not to displace management's judgment, but to assure that it has been properly exercised. See id. at 306. 

The appellant argued that the penalty of removal is too severe under the circumstances.  She explained that she was experiencing significant personal problems during the time of the delinquency of her American Express account; several deaths had occurred in her family; she had financial difficulties stemming from her divorce; and she was providing support for her two children who were then in college.  She pointed out that she has 24 years of Federal service and that her performance has always been satisfactory or above.  She also protested the agency's consideration of some problems she had with co-workers in 1995, asserting that those matters had been resolved and should not serve to enhance the penalty.*8 

Jones, the deciding official, testified that in recent years the agency had stressed the importance of employees paying their American Express credit card bills. See HT 64.  He noted that the Director of FEMA, James Witt, and Dennis Owens, who had been the Director of Personnel, had issued memoranda to this effect.  See AF-1, Vol. II, Tabs 4(4r), 4(4s).  He said that reminders of the agency's concern about the status of employees' American Express credit card accounts were given to all employees through Chief Financial Officer bulletins and during all personnel meetings with the Regional Director.  McClanahan corroborated Jones' assertion that this was a matter of great importance to the agency. See HT 7-10. 

Jones testified that he believed the appellant was on notice of the seriousness of her offense, noting that she had received (1) an official reprimand in March 1995 for failing to pay her outstanding debt with Diners Club; (2) a notice of caution in November 1995 when her credit card privileges were reinstated; (3) a notice of warning in November 1996 because of her failure to pay the outstanding debt with American Express; and (4) a 10-day suspension in June 1997 for her continued failure to pay the debt and unauthorized use of use of the government telephone system and the American Express card. See HT-1, Vol. II, Tabs 4(4g), 4(4m), 4(4q), 4(4v).  He said that he felt the appellant had no excuse for not paying the debt by July 15, 1997, the date she had promised to do so.  He asserted that the appellant's failure to make any effort to pay the debt as agreed made him lose confidence in her.  He testified that he had considered the relevant Douglas factors, i.e., the seriousness of the offense, the appellant's performance; her prior disciplinary record*9; and her potential for rehabilitation.10 Jones stated that his review led him to the conclusion that a tremendous amount of time and effort had been expended just dealing with the appellant's problem; there was no potential for rehabilitation; and that there was no lesser sanction available that would promote the efficiency of the service. See HT 44-50. 

The agency has a right to expect its employees to abide by its rules, regulations, and directives.  The Board has recognized that an employee's failure to pay the charges incurred on a government-issued credit card adversely affects the efficiency of the service. See, e.g., Dorrough v. Commerce, 41 M.S.P.R. 87 (1989).  In this case, the record reflects that the agency had repeatedly stressed to its employees the need to maintain their government credit card privileges.  The appellant, because of her previous problem with her Diners Club card account, was on notice that her failure to comply could result in her removal.  Despite efforts taken by the agency over several months to get the appellant to pay her American Express bill, she did not do so.  After she finally established a date certain that she would in fact satisfy the account, she failed to do so.  I find that the record establishes that the deciding official properly considered the relevant Douglas factors in determining that removal was an appropriate penalty.  The penalty is within the range of penalties suggested by the agency's table of penalties. See AF-1, Vol. II, Tab 4(4jj).  Based on my review, I find that the agency has shown that the removal action in this case promotes the efficiency of the service and does not exceed the tolerable bounds of reasonableness.  See Beard v. General Services Administration, 801 F.2d 1318 (Fed. Cir.) (where the agency's decision does not exceed the tolerable bounds of reasonableness, it must be accorded deference by the Board). 

Decision 

The agency's action is AFFIRMED. 

FOR THE BOARD: ___________________________________ 

Sharon Fonsworth Jackson 

Chief Administrative Judge 

Notice to Parties Concerning Settlement 

The date that this initial decision becomes final, which is set forth below, is the last day that the administrative judge may vacate the initial decision in order to accept a settlement agreement into the record. See 5 C.F.R. 1201.112(a)(5). 

Notice to Appellant 

This initial decision will become final on October 16, 1998, unless a petition for review is filed by that date or the Board reopens the case on its own motion.  This is an important date because it is usually the last day on which you can file a petition for review with the Board.  However, if this initial decision is received by you more than 5 days after the date of issuance, you may file a petition for review within 30 days after the date you actually receive the initial decision.  The date on which the initial decision becomes final also controls when you can file a petition for review with the Equal Employment Opportunity Commission (EEOC) or with a federal court.  The paragraphs that follow tell you how and when to file with the Board, the EEOC, or the federal courts.  These instructions are important because if you wish to file a petition, you must file it within the proper time period. 

Board Review 

You may request Board review of this initial decision by filing a petition for review.  Your petition for review must state your objections to the initial decision, supported by references to applicable laws, regulations, and the record.  You must file your petition with: 

The Clerk of the Board 

Merit Systems Protection Board 

1120 Vermont Avenue, NW, Room 806 

Washington, DC 20419 

If you file a petition for review, the Board will obtain the record in your case from the administrative judge and you should not submit anything to the Board that is already part of the record.  Your petition must be postmarked, faxed, or hand-delivered no later than the date this initial decision becomes final, or if this initial decision is received by you more than 5 days after the date of issuance, 30 days after the date you actually receive the initial decision.  If you fail to provide a statement with your petition that you have mailed, faxed, or hand-delivered a copy of your petition to the agency, your petition will be rejected and returned to you. 

Equal Employment Opportunity Commission Review 

If you disagree with the Board's final decision on discrimination, you may obtain further administrative review by filing a petition with the EEOC no later than 30 calendar days after the date this initial decision becomes final.  The address of the EEOC is: 

Office of Federal Operations 

Equal Employment Opportunity Commission 

P.O. Box 19848 

Washington, D.C. 20036 

Judicial Review 

If you do not want to file a petition with the EEOC, you may ask for judicial review of both discrimination and nondiscrimination issues by filing a civil action.  If you are asserting a claim under the Civil Rights Act or under the Rehabilitation Act, you must file your appeal with the appropriate United States district court as provided in 42 U.S.C. 2000e-5.  If you file a civil action with the court, you must name the head of the agency as the defendant.  See 42 U.S.C. 2000e-16(c).  To be timely, your civil action under the Civil Rights Act, 42 U.S.C. 2000e-16(c) must be filed no later than 30 calendar days after the date this initial decision becomes final.  If you are asserting a claim under the Age Discrimination in Employment Act, your claim must be filed with the appropriate United States district court as provided in 29 U.S.C. 633a(c).  You may have up to 6 years to file such a civil action. See 28 U.S.C. 2401(a). 

If you choose not to contest the Board's decision on discrimination, you may ask for judicial review of the nondiscrimination issues by filing a petition with: 

The United States Court of Appeals 

for the Federal Circuit 

717 Madison Place, NW 

Washington, DC 20439 

You may not file your petition with the court of appeals before this decision becomes final.  To be timely, your petition must be received by the court of appeals no later than 30 calendar days after the date this initial decision becomes final. 

Notice to Agency/Intervenor 

The agency or intervenor may file a petition for review of this initial decision in accordance with the Board's regulations. 
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