U.S. Supreme Court Overturns Federal Court Decision on Progressive Discipline

On November 13, 2001, the U.S. Supreme Court unanimously overturned the Federal Circuit Court of Appeals' decision in Gregory v. United States Postal Service, 212 F.3d 1296 (Fed. Cir. 2000).  The Supreme Court's decision upheld the authority of the Merit Systems Protection Board to review prior disciplinary actions to establish the reasonableness of the penalty decided by the agency in disciplinary cases.  It vacated the Federal Circuit Court of Appeals' ruling that an agency cannot rely on prior disciplinary actions that are currently being challenged when taking a new disciplinary action.  The Supreme Court remanded the case to the Federal Circuit Court of Appeals to determine any effect Gregory's first overturned disciplinary action had on her termination, as the action was reversed prior to the Board's decision.  

In its decision, the Supreme Court stated, "that the Board may review independently prior disciplinary actions pending in grievance proceedings when reviewing termination and other serious disciplinary actions."  It disagreed with the Federal Circuit's holding that "prior disciplinary actions that are subject to ongoing proceedings may not be used to support a penalty's reasonableness."   It further stated that "the Federal Circuit's statutory review of the substance of Board decisions is limited to determining whether they are unsupported by substantial evidence or are 'arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.' "  

The Supreme Court held that "following the Federal Circuit's rule would require the Board either to wait until challenges to disciplinary actions pending in grievance proceedings are completed before rendering its decision, or to ignore altogether the violations being challenged in grievance in determining the reasonableness of the penalty.''  The rationale is that " these actions would cause undue delay or preclude agencies from relying on what could be an 'important factor' in determining the reasonableness of the penalty."   

What is the impact of this decision?

Because the U.S. Supreme Court found that the U.S. Federal Circuit exceeded its statutory review authority in its ruling, this decision appears to be a positive outcome as it gives the Board discretion in its review of disciplinary cases.  It seems to send a message that prior disciplinary actions may be weighed heavily by the Board in making its determination, even if cases are still under review by an arbitrator.  The case is now in the hands of the U.S. Federal Circuit to decide how to proceed with the Supreme Court order.  A final decision on Gregory and how the Board decides to weigh prior disciplinary actions in future cases will ultimately guide how we do business.  In the interim, you should be vigilant and carefully examine prior disciplinary actions being challenged when managing disciplinary cases.  FAS provided guidance via e-mail on November 8, 2000 entitled Recent Court Decision Affects Progressive Discipline.  While this guidance was issued prior to the U.S. Supreme Court decision, it may still be helpful in deciding on strategies.        

A full copy of the U.S. Supreme Court decision is located on the worldwide web at:

http://supct.law.cornell.edu/supct
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